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MEMORANDUM

SUBJECT: Involvement of Employees and Employee Representatives in Clean Air Act
(CAA) Section 112(r) On-site Compliance Inspections — Final Guidance

Assistant Administrator '
Office of Solid Waste and Emergency Respons¢””

Cynthia Giles _
Assistant Administrator :

Office of Enforcement and Compliagce Assurance

FROM: Mathy Stanislaus I

s

TO: Superfund Division Directors, Regions [-X
Enforcement Manager, Office of Environmental Stewardship, Region |
Director, Air, Pesticides and Toxics Management Division, Region IV
Director, Compliance Assurance and Enforcement Division, Region VI
Director, Air and Waste Management Division, Region VII
CAA Section 112(r) Implementation Officials in Delaware, Florida, Georgia,
Kentucky, Mississippi, New Jersey, North Carolina, Ohio, South Carolina,
Allegheny County, Pennsylvania, Jefferson County, Kentucky, and Forsyth,
Mecklenburg & Buncombe Counties, North Carolina

The purpose of this memorandum is to issue and make immediately effective, the
attached document, “Guidance for Conducting Risk Management Program Inspections under
Clean Air Act Section 112(r).” This document updates and supersedes the “Guidance for
Auditing Risk Management Plans/Programs under Clean Air Act Section 112(r)” of August
1999. The document includes updated EPA policy on involvement of facility employees and
employee representatives in EPA and delegated agency on-site compliance inspections as
provided for in Clean Air Act (CAA) section 112(r)(6)(L).

While EPA staff may already engage employees and employee representatives during
CAA section 112(r) inspections, the updated guidance provides formal EPA policy in this area.
Additionally, the guidance reflects the Agency’s focus on inspections as a means of facility
oversight, and provides additional information on CAA section 112(r) inspection procedures.
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The guidance preserves Risk Management Program audits as a facility oversight option.
However, audits should supplement implementing agency inspection programs and not be done
in lieu of inspections.

EPA requests that state and local agencies that have accepted delegation of the CAA
section 112(r) program adopt procedures similar to those contained in this guidance in their 40
CFR Part 68 inspection programs. The interim policy on involvement of employees and
employee representatives in CAA Section 112(r) on-site compliance evaluations established in
our memo of April 2, 2010, is hereby superseded.

If you have any questions, please contact us or have your staff contact Jim Belke, in the
Office of Emergency Management, at (202) 564-8023, or Rob Lischinsky, in the Office of
Compliance, at (202) 564-2628.

cc: Removal Managers, Regions [-X
Regional Counsel, Region [-X
CAA section 112(r) implementation officials, Region I-X
Adam M. Kushner. OECA
Lisa C. Lund, OECA
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This document is intended solely for the guidance of government personnel. It is not intended and cannot be relied
upon to create rights, substantive or procedural, enforceable by any part, in litigation with the United States. The
Agency reserves the right to act at variance with this guidance and change it at any time without public notice.



Acronyms Used in This Guidance

AIChE
ANSI
API
ASME
CAA
CBI
CCPS
CFR
D&B
EPA
EPCRA
ERNS
HAZWOPER
LEPC
NCP
NFPA
NRS
OSHA
PHA
PPE
PSM
RMP
SARA

SERC

American Institute of Chemical Engineers
American National Standards Institute

American Petroleum Institute

American Society of Mechanical Engineers
Clean Air Act

Confidential Business Information

Center for Chemical Process Safety

Code of Federal Regulations

Dun and Bradstreet

Environmental Protection Agency

Emergency Planning and Community Right-to-Know Act
Emergency Response Notification System
Hazardous Waste Operations and Emergency Response
Local Emergency Planning Committee

National Contingency Plan

National Fire Protection Association

National Response System

Occupational Safety and Health Administration
Process Hazard Analysis

Personal Protective Equipment

Process Safety Management

Risk Management Plan

Superfund Amendments and Reauthorization Act

State Emergency Response Commission



TABLE OF CONTENTS

INTRODUCGTION. ...ttt e e ettt e e e e e e s bbbt e e e e e e e saat e e e e e e e aaansbeeeeeeeeannbnneeeaeeaanns 1
DT 0T0 T RSP 1
= F=Ted (o | (o 18] o PP 1
INTERRELATED OPPORTUNITIES FOR ACCIDENT PREVENTION. .....cootiiiiiiiaiieiee e e 2
Chemical Safety AUGITS. . ...ttt e e e e e e e e ee e e e e e e eeee s s eaneees 2
ACCIAent INVESTIGATIONS. ..ot r et e e e e e e e e e e e e e e e e e e e s nneees 3
The GENEral DULY ClAUSE.....cccoiiieeiieee ettt e e e et e e e e ste e e e e aa e e e e e e e e ae e e eas 4
RMP INSPECTIONS AND AUDITS. ...ttt e et e e e e e e e e e e e ennnb e e e e eeesnneees 4
RISK MANAGEMENT PROGRAM REQUIREMENTS ..o 5
Table 1: RMP Program LEVEIS. ...ttt e aae s 6
DEVELOPING AN RMP INSPECTION PROGRAM........oetiiiiiiiieeie e 7
(@ o] 1= o7 11 RPPRRPR 7
Approaches to an RMP INSPECHON.........uuuuiiiiiiiiiiiieee e e e e e e e eeeeees 7
How to Use Reviews/AuditS/INSPECIONS. ........ccooieeeeeeeeee et e e e e e nnnes 7
THE RMP INSPECTION PROGCESS. ...ttt e e e e be e sne e nnnneeeeeas 9
Step (1): Selecting Facilities for RMP INSPECHIONS.........uuuiiiiiiiiiiiiiiiiiiceee e e 9
StEP (2): Off-SItE ACHVITIES. ...ttt e e e e e e e e e e e e e e s e s b b r e e e e eeees 10
Collecting Background INfOrmation........... oo e e e e e e e e ean e e s 11
Table 2: Background INTOIMATION................eeeeeeeiiiiiiiiia ettt e e e e e e e e e e eeeeeeas 11
Planning the INSPECTION. ........uiiiie et e e e e e e e e e e e e e a e e e e e eas 12
Table 3: Potential INSpeCtion COMPONENTS............cuuiiiiiieeieeee ettt eeees 12
Prepare Inspection Staff and Plan LOGIStICS. .......ouiueiiiiiieeiieieee e e e e 12
T (= oI () N B (g 1T T (= TP 14
ENtering the FaCility........oo oo e e e e e e e e e e e e 14
(@ oT=T o T oTo 1Y/ [=T= {1 o o TP PP PRI 15
Collecting and Analyzing INfOrMatioN...........ooouiiiiiiie e e e 16
Personal Protective EQUIPMENT...........uuiii e e 18
(O o X1 [o [ @70] 1 (=1 =10 o= TR 18
Step (4): CoNCIUAING ACHVITIES.....cce e e e e e e e s s e e e e e eeas 20
FOHOW=UD IMEETING. ...ttt ettt e e e e e e et e e e e e e e e e e e et e e e e e e eaee s s eeennnnns 20
[aE] oZ=Tex (o] I T=T o o] o CH PP 20
Step (5): POSt-INSPECHON ACHONS. ......eeiiiiiiiieiie e e e e e e e e e e e e e eeee e e e aeeeaeeeenanns 22
ANNEXES. ...ttt oo oottt e e e e oo ae et e e e e e e e s b e et e e e e e e e nnbae e e e e e e e e nneeeeaeeeaannneeeeeeeas 23
Annex A: RMP Audits Conducted Pursuant to 40 CFR Part 68.220............cccceiiiiiiiiieieeeiieeeee e A-1
Annex B: Site Safety Plan for On-Site ACHVItIES...........uuiiiiiiiii e B-1
ANNEX C: INSPECHION REPOI......uuiiiiiiiiiiiiiiiiei e e e e e e e e e e e e e e e e s e s b bbb e e eeeeeeees C-1
ANNneX D: INSPeCtion CECKIIST.........ooi i e e e e e e D-1

Annex E: Risk Management Program and OSHA PSM: List of Regulated Substances..................... E-1






INTRODUCTION

Purpose

This document provides guidance for implementing agencies that conduct inspections of facilities (i.e.,
stationary sources) subject to 40 CFR Part 68, also called the EPA Risk Management Program. It is designed as
a tool for inspectors reviewing industry compliance with the Risk Management Program regulation. However,
this guidance does not reflect all requirements that a facility must meet to be in compliance with the regulation.

Background

The Environmental Protection Agency (EPA) works closely with stakeholders to reduce the likelihood and
severity of chemical accidents.

Several important planning and legislative initiatives have been introduced since 1968. These include the
National Contingency Plan (NCP) (started in 1968), EPA’s voluntary Chemical Emergency Preparedness
Program started after the December 1984 accident in Bhopal (India), the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA), and the Accidental Release Prevention requirements under Section
112(r) of the Clean Air Act (CAA), as amended in 1990. These initiatives address the entire safety continuum
dealing with chemical accident preparedness, response, and prevention.

In this document “RMP” denotes Risk Management Plan, which summarizes

the source’s risk management program and is submitted to EPA

Guidance for Conducting Risk Management Program Inspections under Clean Air Act Section 112(r)



Interrelated Opportunities for Chemical Accident
Prevention

From a government point of view, chemical accident prevention Accident prevention opportunities include:
involves: (1) working with facilities (both management * Chemical safety audits

personnel and employees) to improve their chemical safety
management program, and (2) encouraging communities to
coordinate risk reduction activities with facilities even as they
enhance emergency preparedness for response to possible
accidents. Improving the safe use and management of chemicals
begins with an understanding of:

* Accident investigations
¢ General Duty Clause inspections
RMP inspections

* How and why accidents occur;
* How industry identifies chemical and process hazards;
* How industry designs, maintains, and operates a safe facility; and

* How the consequences of accidents are minimized.

Industry has the expertise and responsibility, with assistance from their employees, to make sure that the
elements of safe operation (e.g., procedures, training, and maintenance) are brought together and managed day-
to-day. Government agencies can help facilities by inspecting their safety management programs, comparing
them to successful practices used by other facilities, and stimulating improvements.

The Risk Management Program regulations are among several tools implementing agencies have to help
facilities prevent chemical accidents. Existing and new programmatic tools are briefly described below. Each of
these programs is designed to help identify the causes of accidental chemical releases as well as the means to
prevent them from occurring. Additionally, these activities can be used to promote coordination within the local
community.

Chemical Safety Audits
Chemical Safety Audits are designed to:

 Share information about chemical safety practices and technologies when visiting facilities that handle
hazardous substances;

* Heighten awareness of the need for and promote chemical safety at chemical facilities and in the
communities where chemicals are located; and

* Build cooperation among facilities, government agencies, and others.

Chemical safety audits are usually voluntary and may include facilities not covered by the Risk Management
Program provisions. One purpose of conducting a chemical safety audit at a facility is to identify and
characterize the strengths and weaknesses of specific chemical accident prevention program areas, as a means
to highlight the elements which form an effective program. Additionally, chemical safety audits facilitate the
sharing of information about successful practices and generally result in (non-mandatory) recommendations for
safety improvements. This can lead to process safety improvements, which may prevent or mitigate releases by
the audited facility.

2 Guidance for Conducting Risk Management Program Inspections under Clean Air Act Section 112(r)



Accident Investigations

The fundamental objective of a chemical accident investigation

is to determine the facts, conditions, circumstances, and causes The Chemical Safety Board began

or probable causes of chemical accidents. In determining the root operating in 1998 after it was
causes or management system failures resulting in an accident, the funded by Congress. EPA and
ultimate goal of the accident investigation is to reduce the likelihood the Chemical Safety Board have

developed a Memorandum of
Understanding which addresses
their respective authorities

of recurrence, minimize the consequences associated with accidental
releases, and make chemical production, processing, handling, and

storage safer. The accident investigation also looks at contributing and coordination on accident
factors of the event that may have broad applicability to industry, investigation. To view this MOU,
and the potential to develop recommendations and lessons learned see http.//www.epa.gov/oem/docs/

. . . .. . pa.pdf.
to prevent similar accidents in the future. In addition to determining chem/tshepa.pdf

causes, lessons learned, and recommendations, EPA accident
investigations may be combined with inspections in order to identify
specific violations of regulatory or statutory requirements, leading to

For further information concerning
the Chemical Safety Board, visit

. the web site at www.chemsarfety.
enforcement actions. gov or www.csb.gov.

CAA Section 112(r)(6) established an independent safety board

known as the Chemical Safety and Hazard Investigation Board (“the

Chemical Safety Board”). One of the objectives of the Chemical Safety Board, as directed by the CAA, is to
investigate, determine and report to the public, the facts, conditions, circumstances, and cause or probable cause
of any accidental release resulting in fatality, serious injury or substantial property damage.

The Chemical Safety Board does not issue fines or citations, but does make recommendations to facilities,
regulatory agencies such as OSHA and EPA, industry organizations, and labor groups. Congress designed the
CSB to be non-regulatory and independent of other agencies so that its investigations might, where appropriate,
review the effectiveness of regulations and regulatory enforcement. In the event of a large chemical accident,
EPA inspectors will likely interact with CBS investigators. The two agencies have developed a Memorandum of
Understanding to address their respective authorities and coordination on such investigations (see inset at right).
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The General Duty Clause

CAA Section 112(r)(1), known as the “General Duty Clause,” further expands the range of activities EPA can
undertake to promote chemical safety.

Owners and operators of facilities producing, processing, handling, or storing extremely hazardous substances
have a general duty to:

* Identify hazards associated with a potential accidental release, using appropriate hazard assessment
techniques;

* Design and maintain a safe facility, taking steps to prevent releases; and

* Minimize the consequences of accidental releases that do occur.
The General Duty Clause is not limited to a finite list of chemicals or established thresholds.

To the extent state or local law establishes a similar general duty, implementing agencies other than EPA can
take actions to promote safe operating practices and the prevention of chemical accidents.

RMP Inspections and Audits

RMP inspections and audits help ensure compliance with the Risk Management Program, but the two terms
carry different meanings within the context of 40 CFR Part 68. Within Part 68, the term “audit” refers to the
process that implementing agencies may use to verify the quality of the RMP submitted to EPA and require
revisions when necessary to ensure compliance with the requirements of subpart G of the rule. Like inspections,
RMP audits will generally involve on-site verification of a facility’s underlying risk management program.
However, section 68.220 of the rule requires implementing agencies to select facilities for audits based

on specific criteria, and to follow a specific process for resolving audit findings (involving steps known as
preliminary determinations and final determinations) prior to any enforcement action.

RMP inspections are different from audits in that facilities are not necessarily selected for inspection based on
Part 68 regulatory criteria, and inspections can lead directly to implementing agency enforcement actions for
regulatory violations. Also, RMP inspections always involve on-site verification activities. In general, the on-
site activities performed by implementing agency inspectors and auditors are the same, and this guidance can
be applied to either activity. However, most implementing agency oversight and enforcement of CAA Section
112(r) and 40 CFR Part 68 involves inspections, rather than audits. Annex A contains additional information
related to the specific requirements for implementing agencies when conducting audits in accordance with the
process described in section 68.220 of the rule.

The above-mentioned activities are not mutually exclusive. Many times, a combination of activities may be
used to achieve results. For example, an agency might investigate a chemical accident at a facility. While the
investigation may determine a root cause, a chemical safety audit may confirm that procedures are being used
to reduce the risk of future accidents. Additionally, the agency may also perform an inspection to evaluate
compliance with the General Duty Clause and/or RMP requirements.
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Risk Management Program Requirements

Who is covered?

EPA estimates that approximately 13,000
facilities are covered by the provisions of 40
CFR Part 68, including:

CAA Section 112(r) requires EPA to publish rules and guidance
for chemical accident prevention. The rules promulgating the
list of regulated substances (published January 31, 1994) and
the Risk Management Program provisions (published June 20,
1996) are found at 40 CFR Part 68. The Risk Management
Program contains three elements: a hazard assessment, a
prevention program, and an emergency response program. The
entire program is to be described and documented in a Risk
Management Plan (RMP) which is submitted to EPA (delegated
state and local implementing agencies receive RMP data from
EPA).

In general, the RMP submitted by most facilities includes the
following:

* Executive summary;

* Registration information;

» Off-site consequence analysis;
* Five-year accident history;

* Prevention program; and

* Emergency response program.

Owners or operators of a facility with more than a threshold

Chemical manufacturers (industrial
organics and inorganics, paints,
pharmaceuticals, adhesives, sealants,
fibers),

Petrochemical (refining and gas
processing operations, plastics and resins,
synthetic rubber),

Other manufacturing (electronics,
semiconductors, paper, fabricated metals,
industrial machinery, furniture, textiles),
Agriculture (fertilizers),

Public facilities (drinking and waste water
treatment works),

Electric utilities,

Food and cold storage,

Chemical warehousing,

Chemical wholesalers,

Military and energy installations, and
Other facilities.

quantity of a regulated substance (one of the 140 listed toxic and flammable substances in 40 CFR Section
68.130) in a process, as determined under section 68.115, must submit an RMP no later than the latest of the

following dates:

* Three years after the date on which a substance is first listed under 40 CFR 68.130; or

* The date on which a regulated substance is first present in a process above a threshold quantity.

The Risk Management Program regulations also define the activities that facilities must undertake to identify
and minimize the risks posed by regulated substances in covered processes. Specifically, EPA defined three
“program levels” to ensure that individual chemical processes are subject to appropriate requirements based on
the size of the process and the associated risks (see table on next page).
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PROGRAM LEVEL

Table 1: RMP Program Levels and Requirements

Program 1

Program 2

Program 3

DESCRIPTION Requirements apply to Requirements apply to Requirements apply to
processes where (1) a processes that do not meet processes not eligible for
Worst case release, as the eligibility requirements of Program 1, and which are in
determined by the hazard Program 1 or 3. certain specified industrial
assessment, is not expected categories or are already subject
to reach public receptors; (2) to the OSHA Process Safety
no accidental release has Management (PSM) standard.
occurred in the last five years These generally include
that caused specified offsite higher-risk, complex chemical
impacts; and (3) the facility processing and petroleum
has coordinated emergency refining operations.
response procedures with the
local planning and response
organizations. The most likely
processes for this program level
are those at remotely located
facilities and/or those using
listed flammable chemicals.

REQUIREMENTS * Conduct an offsite * Conduct an offsite * Conduct an offsite

consequence analysis consequence analysis consequence analysis
that evaluates worst- that evaluates worst- that evaluates worst-
case accidental release case accidental release case accidental release
scenario(s); scenario(s); scenario(s);

* Document the five-year * Document the five-year * Document the five-year
history of certain accidental history of certain accidental history of certain accidental
releases of regulated releases of regulated releases of regulated
substances from covered substances from covered substances from covered
processes; processes; Processes;

* Coordinate response plans * Coordinate response plans * Coordinate response plans
with local emergency with local emergency with local emergency
planning and response planning and response planning and response
agencies; and agencies; and agencies; and

* Revise, update, and submit * Revise, update, and submit * Revise, update, and submit
the RMP at least every five the RMP at least every five the RMP at least every five
years. years. years.

Evaluate alternative accident Evaluate alternative accident

release scenarios and establish: release scenarios and establish:

* An integrated prevention * Anintegrated prevention
program for managing risk; program for managing risk;

* Provisions for responding to * Provisions for responding to
emergencies; and emergencies; and

* An overall management ¢ An overall management
system supervising the system supervising the
implementation of these implementation of these
program elements. program elements.

6
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Developing an RMP Inspection Program

Objective RMP Inspections focus on

The RMP regulation states that implementing agencies shall conduct verifying compliance with the
inspections for the purposes of regulatory development and enforcement Risk Management Program

of the CAA. RMP inspections focus on the underlying Risk Management and Plan.

Program, as well as the data contained in the Risk Management Plan. An

RMP is a blueprint of how Risk Management Program provisions are incorporated into process safety at the
facility, just as an emergency response plan is a blueprint of an emergency response program for a community
or a facility. Risk Mangement Plans do not directly protect the public; Risk Managment Programs are the
comprehensive approach to protecting the public.

Approaches to an RMP Inspection

Full compliance with the Risk Management Program regulations cannot be determined without on-site or
independent verification of all or part of the information submitted in an RMP. However, each implementing
agency should determine the scope of the inspection process to be used. This determination is based on available
resources, priorities, expertise, and other factors. Inspecting to ensure compliance with the Risk Management
Program regulation may consist of a range of off-site and on-site activities. Off-site activities might include
determining that the rule applies to the facility, that the facility placed itself in the correct program level,

and that the facility submitted a complete and correct RMP. On-site activities might include verification of
documentation; interviews with facility managers, employees, and employee representatives; and observations
of ongoing process operations or maintenance activities.

To ease the inspection burden, the implementing agency should also determine how the scope and conduct

of on-site inspection activities can be coordinated with other regulatory inspections. For example, the
implementing agency might coordinate with either the federal or state OSHA office within its jurisdiction. If
chemical facilities are subject to the OSHA Process Safety Management (PSM) Standard, OSHA has its own
authority over the facilities’ prevention program. Also, other state agencies, such as state fire marshal offices,
state departments of agriculture, or state environmental offices may regulate certain activities at RMP facilities.
Coordinating inspection activities and sharing appropriate information with such agencies may save inspection
resources and decrease the burden on the facility.

How to Use Reviews/Audits/Inspections

The Risk Management Program regulations mention the use of completeness checks, reviews, audits, and
inspections. These terms are defined below.

RMP Completeness Checks. The implementing agency may conduct an in-office “completeness check” of

the RMP. RMP*eSubmit (a submission system developed by EPA) will check each RMP before it is submitted
to ensure that all the required data elements have been completed. The software program will indicate which
fields are missing any required information. In addition, the EPA reporting center will use a similar technique to
review every RMP submitted to see if all necessary fields have been completed.
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RMP Reviews. Implementing agencies may want to review the data in an RMP to identify discrepancies. For
example, the Executive Summary and registration data can be compared to chemical inventory data submitted
to the state under EPCRA section 312 (always remembering that EPCRA section 312 and CAA section

112(r) may have differences in thresholds). Agencies may also want to review RMPs to identify internal

data inconsistencies (e.g., dates listed for activities should be verified as internally consistent), facilities with
potential problems based on their accident histories, and unusual data (e.g., failure to list appropriate hazards
under the prevention program). For example, if an RMP reports that there has recently been a major change in
a process that triggered a review or revision of certain requirements (see 68.170(k)), but the RMP indicates that
these requirements have not been reviewed or revised since the date of the change, further inquiry is warranted.

RMP Audits. In an audit, the implementing agency evaluates the adequacy of the RMP submitted to EPA and
requires revisions to RMPs when necessary to ensure compliance with the Risk Management Plan requirements
of Part 68. As previously discussed, implementing agencies must select facilities for audits and resolve audit
findings using criteria and procedures specified in 40 CFR 68.220. See Annex A for additional information on
RMP Audits.

Inspections. Inspections complement other compliance monitoring activities and are valuable for evaluating
compliance with the CAA Section 112(r) requirements. Many implementing agencies that have programs for
the protection of public health and safety already have staff who are qualified to conduct on-site inspections
(e.g., water permitting agencies visit water treatment plants; fire inspectors check on propane distributors). With
proper training, it may be efficient for these regulators and inspectors to add 112(r) compliance elements to their
inspection checklist.

Pursuant to an inspection, a facility may be required to revise its RMP and correct deficiencies in its underlying
Risk Management Program. For example, if an inspection indicated that a facility had not reviewed and updated
operating procedures after a change and that such updates were needed, the facility could be required to update
the procedures, re-train workers in the new procedures, and submit a revised RMP. Inspections may also result
in a variety of enforcement actions and penalties. Implementing agencies should consult legal counsel and
applicable agency policies to determine appropriate enforcement actions following an inspection.
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THE RMP INSPECGTION PROCESS

Step (1): Selecting Facilities for RMP Inspections There are several basic steps to

EPA policy requires EPA regional offices to prioritize inspections at conducting an RMP inspection:

“high-risk” facilities. High-risk facilities include facilities with a large 1. The first is selecting facilities to
residential population within the facility’s worst-case scenario vulnerable be inspected.

zone, facilities with a history of significant accidental releases, and 2. Next, there is a range of
facilities with very large quantities of regulated substances held on site potential off-site, on-site, and
(or with multiple regulated substances held above a threshold quantity). concluding activities.

While EPA expects that every RMP facility will periodically be inspected, 3. Finally, there is a series of post-
implementing agencies should inspect high-risk RMP facilities more inspection actions.

frequently than other RMP facilities.

EPA policy also requires regional offices to periodically search for regulated facilities that have failed to submit
RMPs (i.e., “RMP non-filers”), identify known RMP facilities that have failed to update their RMP as required
by the rule, and take appropriate enforcement or compliance assistance actions in order to resolve the status of
such facilities.

Beyond these considerations, implementing agencies have significant flexibility to select facilities for
inspection. In making their selections, implementing agencies may choose to consider additional factors such as
geographic location or clustering, proximity to minority or low-income residential areas, industry sector trends,
and specific facility hazards or characteristics.
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Step (2): Off-Site Activities

If more than one inspector is participating in the inspection, the entire inspection team should participate

in a planning meeting prior to the inspection. This meeting should include any personnel from outside the
implementing agency who will participate in the inspection, such as personnel from other agencies (e.g., fire
marshal, emergency management staff, or environmental management staff), or outside contractors or experts
who will provide technical support to the inspection team. Additionally, if possible, the implementing agency
should include LEPC members and/or local response agency members. To the extent that Offsite Consequence
Analysis information is shared during planning, the members of the team should be aware of restrictions on
dissemination of this information to the public.

The lead inspector should determine at this point whether the facility will be notified in advance of the site visit.
Prior notification may be dictated by implementing agency policy or practices. If the facility is to be notified in
advance of the visit, the lead inspector should schedule the date, time, and point of arrival at the facility.

* CAA Section 112(r)(6)(L) provides facility employees and employee representatives with the same rights
to participate in the physical inspection of any workplace conducted pursuant to CAA Section 112(r)
as provided in the Occupational Safety and Health (OSH) Act (29 CFR 1903.8). Therefore, if there is
advance notification of the site visit, the notification should be provided to both the owner/operator and
facility employees/employee representative(s).

* If advanced written notification to the owner/operator is provided (e.g., Notice of Inspection (NOI) Letter)
it should reference the statutory right for employees and employee representatives to participate in Section
112(r) inspections. The notification also should instruct the owner/operator to notify, upon receipt of the
notification, the employee representative(s), if any, of the date and time of the on-site inspection and make
arrangement for their participation. The owner/operator should be instructed to provide a copy of the
notification to the employee representative(s).

» The owner/operator also should be instructed to post the notification, upon receipt, in the area subject to
the inspection.

* If the name and contact information of the employee representative(s) is readily available to the lead
inspector, a copy of the notification should be sent to the employee representative(s) concurrently with the
notification being sent to the owner/operator.

The lead inspector should:
* Brief all inspectors on the rationale for the inspection;

* Assign each inspector specific section(s) of the inspection report, including collecting facility background
information related to his/her report section;

* Identify related regulatory requirements (e.g., hot work permit, HAZWOPER); and

* Establish a schedule for completing collection of the necessary background information, conducting the
pre-visit meeting, conducting the inspection, and completing the inspection report.
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Collecting Background Information

Preliminary preparation is crucial to a well organized inspection. It is useful to collect as much of the facility
background information as possible in advance of the inspection. The lead inspector may elect to notify the
facility (both owner/operator and employee representative(s)), state, and local officials of the pending inspection
and request appropriate background information. The inspector(s) then can review this information prior to

the visit, prepare a detailed list of topics and questions to help organize their on-site activities, and minimize

the amount of time spent at the facility. The table on the following page lists some examples of background
information that may be useful to inspectors.

Table 2: Background Information

TYPES OF INFORMATION SOURCES OF INFORMATION
Submitted RMP RMP*Info and/or RMP*Review (database available to the implementing agency from EPA).
History of releases at the facility On-scene coordinator reports, Accidental Release Investigation Program (ARIP) questionnaires,
and/or similar facilities RMPs, Emergency Response Notification System (ERNS) data, EPCRA 304 release notifications,

Toxic Release Inventory data, state release files.

Chemical processes Industry standards and processing techniques from trade and professional groups (e.g., American
Institute of Chemical Engineers (AIChE), ASME, and the Chlorine Institute), process flow diagrams,
and piping and instrumentation diagrams.

EPCRA Chemical Inventory Data SERC, LEPC, local fire department.

Other information OSHA facility inspection information, EPA databases, state databases.

Inspectors should also determine the applicability of existing checklists specific to the facility being inspected
such as checklists developed by EPA in sector-specific RMP guidance may be used (e.g., ammonia refrigeration,
publicly owned treatment works, chemical warehouses, propane users). Inspectors should also familiarize
themselves with industry and government standards specific to the facility (e.g., standards developed by OSHA,
NFPA, and ANSI).
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Planning the Inspection

An on-site inspection might include review of programs and records, verification of data, interviews with
employees, and analysis of prevention measures. See the following table of potential inspection components for
suggestions.

Table 3: Potential Inspection Components

Review e accident history
* incident investigation reports, and documentation of corrective measures taken
* preventive maintenance program
o process hazard analysis or hazard review, including review of safety information and risk scenarios
¢ soundness of air modeling results
* operation and maintenance records, inspection procedures, and repairs records
* training records and review of emergency plan exercise program
* emergency response program capabilities, including exercises, equipment, training, off-site
programs, public notification, procedures, and communication with local emergency responders
* management of change program, pre-start review program, employee participation program, hot
work permit program, and contractor employee training
Verify o facility classification and program designation
¢ air modeling methods and results
* model input parameters
* mitigation measures and systems
* process enhancements, including facility-conducted compliance inspection results and
recommendations
Evaluate o additional (unreported) covered processes
Engineering review * processes
Engineering analyses * release prevention measures
Engineering verification * mitigation measures, design parameters

Prepare Inspection Staff and Plan Logistics

The lead inspector should hold a pre-visit meeting with all inspectors as close to the date of the inspection

as possible. By this time, all inspectors should be familiar with this guidance and any information they have
collected about the facility to be inspected and its processes. Additional information to be obtained at the
facility should be identified and inspectors should develop individual plans for conducting their portion of the
inspection. For extensive inspections, the pre-visit meeting should:
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Establish the entry authority of each inspector;
Review each inspector’s area of responsibility;
Review the inspection objectives and highlight areas of special interest;

Review any site-specific personal health and safety issues, and complete, if necessary, a site safety plan for
on-site activities;

Review information about key personnel and operations at the site;
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 Establish an agenda for each day of the site visit;
* Review logistical matters (e.g., nightly team meetings to discuss results and plan the next day’s activity);

* Review the RMP submitted by the facility and preliminarily evaluate compliance with regulatory
requirements;

* Arrange for proper management of confidential business information (CBI); and

* Cover any additional topics.

The lead inspector should also:
» Develop site-specific guidance, if needed;
* Reserve work space and equipment at the facility;
* Develop employee interview questionnaires, if an interview is planned; and

* Schedule opening meetings, closing meetings, and daily debriefings.
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Step (3): At the Site

Entering the Facility

Upon entering the facility, the inspector(s) should present official credentials. The inspector(s) should not
relinquish credentials or allow photocopying of them. The inspector(s) should arrive at the facility during
normal working hours. The inspector(s) may sign a “sign-in” sheet, log, or visitor register. However, the
inspector(s) must not sign any type of “waiver” or “visitor release” which would relieve the facility of
responsibility for injury or limit the rights of the inspecting agencies to collect or use data obtained from the
facility. If a waiver or release is presented, the lead inspector should explain that such a document will not be
signed and request a blank “sign-in” sheet. If the inspector(s) is refused entry as a result of not signing the
release, the lead inspector should report all pertinent facts to the implementing agency’s legal counsel. If the
matter cannot be resolved, the inspector(s) should leave the facility. All events surrounding the refused entry
must be fully documented, including the name(s) and title(s) of the person(s) refusing entry, and the stated
reason for denying access to the facility. The inspector(s) should also document any observations made at the
facility prior to the denial of entry.

In addition to presenting official credentials, the lead inspector may also present a Notice of Inspection to
provide further clarification to the facility that the purpose of the inspection is to determine compliance with
CAA Section 112(r) as well as with CERCLA Section 103(e) and EPCRA Sections 302 -312.

Once credentials have been presented and entry gained, the lead inspector should advise the owner/operator
that CAA Section 112(r) requires employee representatives be given an opportunity to participate in the
physical inspection of the facility (as referenced in the NOI if advance notification had been provided). As soon
as practicable after entering the facility, the lead inspector should determine whether the facility employees

are represented and, if so, offer the employee representative(s) an opportunity to participate in the on-site
1mspection.

If employees are not represented by an authorized representative or employees have not chosen a representative
for the Section 112(r) inspection (e.g., chosen by employees at large or through an established employee

safety committee), the lead inspector should determine, if able, the employee(s) who may serve as employee
representative(s) for purposes of the inspection. If the lead inspector is unable to make such a determination,
the inspector(s) should interview during the course of the inspection a reasonable number of employees the
inspector(s) deems necessary to conduct the inspection.

Pursuant to CAA Section 112(r)(6)(L) and the OSH Act, the employee representative is to be an employee of the
employer. Having an employee who works at the facility and has knowledge of the Risk Management Program
participate in the inspection may assist the inspector(s) in evaluating compliance with CAA Section 112(r)
requirements. However, if the inspector(s) determines that good cause has been shown why accompaniment

by a third party who is not an employee of the employer is reasonably necessary to the conduct of an effective
and thorough physical inspection of the workplace, such third party may accompany the inspector(s) during the
inspection. The determination to include a third party is at the discretion of the inspector(s).

The lead inspector should document in the inspection report the offer to employees and employee
representatives the opportunity to participate in the Section 112(r) inspection.

* The inspection should not be postponed or unreasonably delayed if an employee representative
is unavailable when the inspector(s) arrives to begin the on-site visit. The reason for an employee
representative not being available to participate in the inspection should be noted in the inspection report
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(e.g., representative is not present at facility; representative does not accept offer to join inspection due to
participation in an ongoing strike or labor dispute.)

If management personnel attempt to interfere with participation by employees and employee representatives
in the inspection, the lead inspector should advise management that such participation, as indicated in the NOI
letter, is a statutory right pursuant to CAA Section 112(r)(6)(L). Any attempt by management to interfere in
such participation should be documented in the inspection report. Depending upon the nature and scope of

the management interference, the lead inspector may determine the interference to be a refusal to permit the
inspection.

Opening Meeting

The inspector(s) should conduct a joint opening meeting with management personnel (e.g., plant manager,

superintendents of safety and operations, legal counsel, corporate representative) and the employee
representative(s). The lead inspector should clearly explain the purpose and objectives of the inspection.

* If either management personnel or the employee representatives object to a joint opening meeting, the
inspector(s) should conduct separate opening meetings.

The lead inspector may give management personnel and employee representative(s) each a copy of this
guidance to help them understand the scope, purpose, and objective of the inspection. In addition, this guidance
may help management personnel and employee representatives in assembling information to be reviewed by the
inspector(s). At a minimum, the following items should be addressed during the opening meeting:

* Discussion of entry and information gathering authorities;
* Inspection purpose and objectives;

* On-site agenda;

* Identification and management of CBI;

* Information necessary to conduct the inspection;

» Safety issues (e.g., facility-specific safety orientation training, emergency response procedures and alarms
that may sound in an emergency); and

* Schedule for closing conference.

The inspector(s) should also request a detailed overview of the chemical processes and/or manufacturing
operations at the facility, including block flow and/or process flow diagrams indicating chemicals and processes
involved.

Prior to walking around the facility, the inspector(s) should request an explanation of the facility’s Risk
Management Program, including, at a minimum:

* How the elements of the program are implemented;
* Personnel who are responsible for the implementation of the various elements of the program; and

* A description of the facility’s records documenting compliance.
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At the conclusion of the opening meeting, the lead inspector should request access to the following information,

where applicable:

* Documentation for the hazard assessment, including selection of model and procedures followed;

* Documentation supporting reports under the five-year accident history (e.g., follow-up release reports,

initial notifications);

* Documentation for the process hazards analysis or hazard review;

» Standard operating procedures;

* Training records (e.g., hazard communication, emergency response) for all employees;

* Pre-startup safety review;
* Integrity or preventive maintenance records;
* Hot work permit program;

* Written procedures to manage change to processes;

* Plan of action for implementation of employee participation

* Written process safety information;
* Incident investigation reports;
* The emergency response plan developed by the facility;

* The two most recent compliance audit reports; and

* Documentation on coordination with local officials on emergency response activities.

Collecting and Analyzing Information

After the opening meeting, the inspector(s) may accomplish
their tasks individually or in small groups, performing their
work as quickly and efficiently as possible. Special attention
should be paid to:

* Verifying the reported program level; and

* Comparing the facility’s RMP to policies and
procedures actually implemented, especially for
production or equipment changes.

Annex D, Inspection Checklist (on page D-1) may be used

as guidance to ensure regulatory requirements are met

and a basic level of data quality is achieved. However, this
checklist is not intended to be comprehensive of all applicable
requirements. Accordingly, the checklist is not a substitute for
knowledge and understanding of the regulations.
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Confidential Business Information

During the course of the inspection,
inspector(s) may have access or obtain
information that may be entitled to
confidential treatment.

It is the source’s responsibility to
identify this information as Confidential
Business Information (CBI) to the
inspector(s), in accordance with the
Risk Management Program regulations.

This information will be handled in
accordance with the implementing
agency’s procedures (e.g., 40 CFR Part
2 for EPA personnel).

Before visiting the site, inspector(s)
should check to see if their agency has
training or programs on handling CBI.
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During the inspection, a variety of materials will be gathered relating to operations at the facility. These
materials should be referenced in the inspection report and maintained in a central file. Examples of the types of
material that might be included are:

» Sample facility memoranda, guidelines, safe operating procedures, policy statements (e.g., safety
practices, Responsible Care);

» Correspondence between the facility and the implementing agency; or

* Graphic materials such as photographs, maps, charts, plot plans, organizational charts.

All materials should be labeled with:
* Name of facility;
* Names of inspection team members;
* Date of inspection; and

* Other identifying information.

While collecting information, and in order to aid the inspection without causing interference to the conduct
of the inspection, the inspector(s), as provided by Section 112(r)(6)(L), may determine the following is
appropriate:

* To permit additional employer and employee representatives to participate in the inspection.

» To permit different employer and employee representatives to participate in the inspection as the
inspector(s) visits different areas of the workplace. For example,

» Provide for participation of employees who have familiarity with specific work areas or have expertise
with certain process units.

» Address issues concerning workplace areas containing confidential business information or trade secrets
by including employees in the inspection who are authorized to have access to those areas.

To provide for an effective inspection and to assist in the collection and analysis of information, the inspector(s)
may interview employees. As statutorily provided, such employee interviews may be conducted privately.
Consent by management personnel to conduct private employee interviews is not necessary. Any interference by
management personnel with the ability of the inspector(s) to conduct private interviews should be documented
in the inspection report. Such interference includes attempts by management to be present during private
interviews.

* Employee interviews should occur during normal working hours and at other reasonable times during
or after the on-site visit at the facility or at an alternate location agreed upon between the inspector and
employee.

* The inspector interviewing an employee should provide the employee with contact information (e.g., a
business card). While the NOI letter should include contact information, the lead inspector also should
provide such contact information to the employee representative(s).
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* The inspector(s) should inform employees and employee representatives participating in the inspection
that only matters related to the inspection (e.g., workplace hazards; processes; emissions units) are to be
discussed.

During the course of the inspection, the inspector(s) has the statutory right to deny participation in the
inspection to any person whose conduct interferes with a fair and orderly inspection. Such denial should be
documented and explained in the inspection report.

Personal Protective Equipment (PPE)

In addition to normal protective equipment (e.g., safety shoes, hard hats, goggles), inspector(s) may need special
equipment:

* Flame-retardant coveralls in all areas of the facility where there is potential for flash fires and as may be
required by facility policy;

* Emergency escape respirators during the walk-around portion of the inspection (personnel conducting
these inspections should have received proper training in the use of emergency escape respirators);

* Alert monitors approved for the environment where they will be used (e.g., HCN, Cl2); and

* Electronic equipment (e.g., still cameras, video cameras, cellular phones) that are safe for use in the
process areas being inspected.

Inspectors should follow facility guidance relative to the appropriate use of PPE and request notice of any
unusual conditions which may dictate specific precautions.

Closing Conference

Prior to the closing conference, the inspector(s) should meet
privately to review preliminary inspection observations and Closing Conference
establish topics for the conference. Significant observations
should be presented to management personnel and employee
representatives. Any issues requiring clarification should be

e Maintain a professional courteous
demeanor.

¢ Make management and employee

listed for discussion vyith the management persc?nnel and. representative(s) aware of helpful

employee representatives. The lead inspector will determine standards, guidelines, or resources.

what should be communicated during the closing conference. « Alert management and employee
representative(s) to situations

The inspector(s) should conduct the closing conference with requiring immediate remediation.

management personnel (e.g., plant manager, superintendents of * Avoid implying a “consulting”

safety and operations, legal counsel, corporate representative) jelationshic: o

and the employee representative(s). Other employees who * th?sgcht :;ate that violations have been

vea.

participated in the inspection should also be invited to the

. ¢ Avoid statements that affect
closing conference.

subsequent enforcement actions.
* If either management personnel or the employees/

employee representatives object to a joint closing

conference, the inspector(s) should conduct separate closing conferences.
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The inspector(s) should use the closing conference to gather additional information, answer questions and
verbally communicate preliminary inspection observations. The closing conference provides an opportunity for
management personnel and employee representatives to enhance their ability to take timely action to correct
deficiencies as a result of receiving preliminary inspection observations and appropriate compliance assistance.

The inspector(s) should maintain a professional, courteous demeanor throughout the inspection, including

the closing conference. The inspector(s) should ensure management personnel and employee representatives
are aware of any standards, guidelines, or resources that would be helpful in improving the facility Risk
Management Program. However, the inspector(s) should be careful to avoid making suggestions which imply a
“consultant” type of relationship, such as endorsing one product or firm exclusively.

The inspector(s) should never state that the facility is “in compliance” or that ‘“violations’ have been
observed. Determining that a violation has occurred is done after the inspection by the appropriate enforcement
program in consultation with legal counsel. The inspector(s) should not make any representations that could
affect subsequent enforcement actions against the facility (e.g., guaranteeing no enforcement will be taken if a
facility performs certain actions to correct a deficiency).

* In addition to verbally communicating preliminary inspection observations, the inspector(s), consistent
with regional practice, may provide written information concerning such observations during the closing
conference or after conclusion of the inspection. However, this information should not identify or
characterize such observations as “violations.”

* An “in-compliance” letter should not be sent to a facility.

The lead inspector should alert management personnel and employee representatives to situations that are in
need of immediate remediation (e.g., improper storage of incompatible chemicals).

The lead inspector should document in the inspection report whether a closing conference was conducted and,
if so, with whom. If a closing conference was not conducted, the report should include the reasons why the
conference was not conducted and confirm that contact information was left.
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Step (4): Concluding Activities

Follow-up Meeting

The inspector(s) should meet as soon as possible after completion of the site visit to ensure details of the
inspection are accurately recorded. At a minimum, inspector(s) should:

* Immediately review and edit personal notes taken during the site visit for clarity and completeness;

* Review report format, and identify any additional information needed to complete the report;

* Review all important preliminary observations and facts obtained;

* Agree on a date for the final report;

* Differentiate recommendations from any observed potential noncompliance; and

* Resolve recommendations that are not supported by team consensus.

Inspection Report

Sufficient documentation of the inspection is to be provided to allow for a compliance determination to be
made. To ensure sufficient documentation with complete information, the inspection report documenting a
Section 112(r) inspection should include the following basic elements. Annex D, Inspection Checklist (on page
D-1) may be helpful and also may be used as a component of the inspection report.

* A basic profile of the facility and general information about the inspection:

»

»

»

»

»

Facility name, location, mailing address;

Facility contact, phone number, e-mail address;

Employee representative(s), phone number(s), e-mail address(es);

* Nature, extent, and substance of the employee(s) and employee representative(s) involvement;
Date of inspection and name of inspector(s);

Inspection activities — e.g., processes and emission units evaluated; on-site observations; employee
interviews; whether compliance assistance was provided and if so, nature of assistance; any action taken
by facility to come back into compliance during on-site visit;

* Date and program levels of submitted RMP;

* A description of the criteria, rationale, and factual information used to select the facility for an inspection
(including information on enforcement actions resulting from previous Section 112(r) inspections); and

e (Observations and recommendations.

Each observation should be supported and documented with information collected through such activities as
document reviews, sampling, interviews and/or facility walkthroughs. The inspector(s) should only provide
factual observations without any legal conclusions about whether there were violations or deficiencies.
Preliminary inspection observations should be accompanied by recommendations based upon a comparative
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analysis of the observation with applicable rules, regulations, standards, and accepted guidance. Each
recommendation should cite the specific rules, regulations, standards, accepted guidance, or technical basis used
to formulate the recommendation. If more than one inspector participated in the inspection, the lead inspector
should consult with appropriate personnel in the implementing agency to determine if recommendations that
are not supported by team consensus should be included. Each inspector should sign the report. The original
report should be maintained by the implementing agency. When finalized, a copy of the report may be provided,
consistent with Regional practice, to facility owners/operators; employee representatives; the State Emergency
Response Commission; the Local Emergency Planning Committee in whose area the facility is located; and/

or other federal, state, and local agencies as appropriate. However, when considering whether to provide an
inspection report, the regional office must take into account the necessity to ensure trade secrets and confidential
business information are protected pursuant to statutory requirements and implementing agency regulations and
policies. Also, any potential enforcement action is not to be compromised when providing an inspection report.
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Step (5): Post-Inspection Actions

Post-inspection actions will largely depend on the observ